
EDITORIAL

Income Tax and Income Shift by Individuals

1 INTRODUCTION

There are increasing concerns with double non-taxation or
insufficient taxation of remote work, mobile individuals
and their wealth. This is not a new topic from the angle of
hidden wealth, and the problem has been primarily dealt
with by the international standard on exchange of infor-
mation, i.e., from the perspective of harmful tax competi-
tion and tax evasion.1 Recently, the inadequacy of the
international tax system for taxing individuals with
cross-border income is raising different proposals to
restore the allocation of taxing rights and attempt to
effectively address planning and avoidance.2

In this editorial, I want to discuss some critical issues
related to residence, source, and alternative connecting
elements that are considered for taxing income of mobile
individuals. I take the opportunity to also refer to some of
the chapters in the forthcoming book Taxing People: The
Next One Hundred Years, ed. by Tsilly Dagan and Ruth
Mason, Cambridge University Press.

2 INCOME SHIFT BY RESIDENT INDIVIDUALS

Overall, there is some parallel in this discussion on how to
tax individuals with the base erosion and profit-shifting
(BEPS) project that concerns multinationals (MNEs).3

One is that the wealthier entities, like MNEs, are not
paying their fair share because they can choose where to be
taxed. Moreover, jurisdictions compete to attract wealthy
taxpayers by reducing taxes in the same manner that those

same jurisdictions reduce them to attract MNEs.
Moreover, there is also awareness that residence, as a
condition to tax worldwide income, and as legally defined,
is no longer sufficient for taxing individuals in a globa-
lized economy even if we face deglobalization trends.
Ultimately, residence should be replaced or complemen-
ted by other more meaningful connecting elements that
would reflect some type of allegiance with the taxing
jurisdiction. A discussion on the proper connecting ele-
ments to tax MNEs has also been occurring for some years
now as market states are claiming that they do not receive
their fair share in the current digitalized economy.4

3 DO WE STILL WANT FULL TAX LIABILITY?
THE EUROPEAN UNION CASE

Thus, there is concern on rising inequalities due to state-
less taxpayers and the fact that states are not receiving
enough revenue for redistribution under residence taxa-
tion. There is certainly a preliminary question related to
fair taxation of individuals with global income.

That is the question of whether we still want to dis-
tinguish between full and limited liability under income
tax, at least in the case of mobile individuals.5 We could,
for example, keep residence as a connecting element and
apply progressive rates combined with the exemption of
foreign income (exemption with progression). Full liabi-
lity would be relevant for calculating progressive rates and
that would still allow the residence state to maintain some
redistributive role.6 But then, for symmetry reasons and to
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avoid loss of revenue, personal and family circumstances
would not be fully taken into account by the residence
state. Thus, the taxpayer would be in a weaker position,
and the role of the residence state would be less relevant in
terms of personal taxation. To overcome this disadvantage,
the source states could allow a deduction of personal and
family-related expenses in proportion to the income
received in those jurisdictions and, if this would be the
case, progression should also be applied by the source
states.

For EU tax lawyers, the latter solution would not be a
novelty as it has been required by the Court of Justice of
the European Union (CJEU) under certain circumstances.7

However, the same court did not permit the residence
state to restrict the deduction of expenses related to
personal and family circumstances in proportion to the
income obtained in that state.8 By deciding in that way, it
reinforced the rights to personal taxation in the European
Union,9 but it did so without paying attention to the
revenue aspect because it forced residence states to incur
expenses while suffering a loss of revenue. This outcome is
inherently a problem as it reduces financial resources for
supplying public goods and services and for redistribu-
tion. In any event, currently in the EU, there is some
ambiguity in the role that the residence and source states
take regarding full tax liability, progressive taxation, and
personal and family circumstances related expenses.

4 HOW TO ENSURE FULL TAX LIABILITY:
CITIZENSHIP OR RESIDENCE? THE PROBLEM

OF NON-DOM REGIMES

Let us assume without discussing it that full tax liability
still makes sense and that it is still applicable in a certain
state. But which state? Full tax liability has generally
been related to taxation of residents and global income.
Article 4 of the OECD Model Convention contains the
criteria to define a resident of a contracting state under a
tax treaty that follows the model: domicile, residence,
place of management, or any other criterion of a similar
nature. There is broad consensus that the enumerated
criteria would each constitute a basis for full tax liability
on world-wide income.10 They aim at covering, as far as

individuals are concerned, ‘the various forms of personal
attachment to a State which, in the domestic taxation
laws, form the basis of a comprehensive taxation (full
liability to tax)’.11

The second sentence of Article 4 §1 currently excludes
from the concept of residence ‘any person who is liable to
tax in that State in respect only of income from sources in
that State or capital situated therein’. Even so, the option
for territorial taxation in the residence state does not
preclude application of a bilateral tax treaty concluded
on the basis of the OECD Model Convention as long as
it is the standard criterion.12

However, territorial regimes applied to a specific cate-
gory of residents (non-habitual or non-domiciled resi-
dents, i.e., non-dom regimes) providing tax exemptions or
other more favourable regimes (such as special rates on
gross income and exempting passive income accrued
abroad) do not seem to be covered by tax treaties as results
from the cited second sentence of Article 4 §1. Non-dom
regimes are not the standard or the reference regimes
applicable to residents, and non-habitual residents do
not necessarily reveal a relationship of proximity (personal
attachment) with the non-habitual residence state. They
also foster tax exiles, a shift in residence for which the
principal purpose is or may be to obtain the advantageous
non-dom regime.

Moreover, these regimes targeted at individuals have
close similarities with those examined by the European
Commission and the EU Member States under the Code of
Conduct and its criteria on harmful tax competition.13

There are also similarities between the non-dom regimes and
the state aid regimes prohibited in the European Union
and concerning corporations because, as mentioned before,
the former are not the reference regime for taxing income
from resident individuals.

Non-dom regimes are a way to circumvent full taxation by
a residence state, but the shift of residence to any state for
tax reasons – i.e., due to lower taxation – poses the
question of whether residence is still the proper connect-
ing element for determining personal taxation. Tax com-
petition to attract highly mobile individuals connected
with revenue loss and wealthy individuals not paying
their fair share could justify replacing residence by citi-
zenship. States would then tax the global income of their
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citizens independently of them being residents or non-
residents and, in this manner, a shift of residence for tax
reasons, i.e., a tax exile, would be prevented.14

However, this option would require international coor-
dination as individuals could otherwise shift their citizen-
ship to states that do not tax non-resident citizens. In the
absence of international coordination and if a state would
not tax them, residence states should intervene and do
so.15 A combination of citizenship as the main criterion
plus residence as a complementary one would revert the
order of the current Article 4 of the OECD Model
Convention, and it is doubtful that there are many advan-
tages in that reversal.

First, the main problem with selecting citizenship as
the principal connecting element for personal taxation lies
in its justification. The old US Cook v. Tait decision
(1924) basing taxation of non-resident citizens on the
benefits principle seems correct by addressing it as a
principle to be tested: does the government benefit the
citizen and her or his property wherever found, and does it
have the power to make the benefit complete? It must be
questioned whether there is relevant personal protection,
property protection, a right to vote, a right to enter the
state, and past benefits legitimizing citizenship taxation.
If the answer is negative, and it will be in most countries
around the world, it does not seem legitimate to tax non-
resident citizens because there is not enough political
allegiance (including the right to vote) and insufficient
economic allegiance.

Citizenship taxation would also be extremely complex
to implement,16 and there is another practical problem.
Resident states are the primary beneficiaries of exchange
of information on tax matters as they receive information
from the source states to implement full liability – world-
wide income taxation. Because residence is ascertained by
criteria that reveal permanence, it is expected that a sig-
nificant part of the taxpayer’s assets will be located in the
residence state. If so, those assets could be seized to pay
the tax due on worldwide income as revealed by exchange
of information and if enforced payment is necessary.

In contrast, non-resident citizens may often possess no
assets in the state of citizenship since their permanent
home or centre of vital interests is elsewhere. It would
therefore be of no benefit to provide information to the
state of citizenship in the absence of assets therein unless
states would engage in assisting in collection on behalf of

the citizenship state which is not realistic. In fact, this
issue as foreseen in the current OECD Model Convention
is optional due to existing national legal constraints in
many countries to engage in it.17

In the European Union, there is a (binding) directive
for assistance in collection on the basis of source and
residence,18 but replacement of residence by citizenship
as a connecting element for full taxation could be held as a
restriction to the free movement of workers and establish-
ment. It would therefore be incompatible with the Treaty
on the Function of the European Union.

Thus, residence is still the element that reveals stronger
allegiance for the purposes of full taxation and its imple-
mentation, at least while and if digital nomads are not a
significant number of taxpayers. Stated otherwise, the
hierarchy in Article 4 OECD Model Convention for deter-
mining the meaning of residence and consequent entitle-
ment to full liability in the residence state is still correct:
permanent home, centre of vital interests, and nationality.
The fact that non-citizen residents are not generally
entitled to vote and are therefore not members of the
political community in which they reside is compensated
by their constructed social, cultural, and family links in
that community of residence.

5 CONCLUDING REMARKS: A REINFORCED

RESIDENCE AND SWITCH-OVER RULES

We go back to where we began whereby countries still
face the challenge of reduced tax revenue due to mobile
individuals and tax competition to attract them. We will
probably need some minimum coordination on personal
income tax as is the case for taxation of MNEs as well as
other taxes levied on wealth.19 Right now, it is important
to strengthen implementation of the residence as a con-
necting element if full taxation and redistribution are to
be kept and combine it with switch-over rules.

An effective implementation of residence recommends
continuously improving exchange of information and
adopting rules that prevent double non-taxation.
Unilateral or coordinated exit taxes as well as trailing
taxes on the transfer of residence could deter or reduce
the number of tax exiles, especially if there is an abusive
(non-genuine) shift of residence. Exit taxes are levies
imposed by a country on individuals or businesses
when they decide to leave the jurisdiction permanently
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14 This is the recommendation by Reuven Avi-Yonah, Taxing Nomads: Reviving Citizenship-based Taxation for the 21st Century, in Taxing People, supra n. 2, Ch. 3.
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or transfer their tax residency to another country.20

Trailing taxes are levied on previous nationals or resi-
dents, for a subsequent period limited in time (e.g. ten
years).21 Because trailing taxes rely on legal fictions and
therefore artificially create a citizenship or residence
connection, their compatibility with tax treaties could
be questioned.

In the European Union, exit taxes and trailing taxes
have had different readings by the CJEU. While exit taxes
on individuals have been declared restrictive to the exer-
cise of the fundamental freedoms,22 a trailing tax concern-
ing exit to a non-EU country has been allowed.23 It was
not clear in the CJEU judgment why the latter was
compatible with the European Community Treaty, how-
ever I am not going to comment on the CJEU decisions
on exit taxes and trailing taxes in this editorial.

The point I would like to briefly raise is that exit taxes
could be allowed in the EU in the case of abuse, that is, if
the transfer of residence to another Member State or a
third country is not genuine. In turn, trailing taxes could
be interpreted as connecting elements that expand the
meaning of citizenship or residence and are under the
competence of the EU Member States. In contrast, the

introduction of exit taxes and trailing taxes by individual
EU Member States on the mere grounds of revenue loss
would be incompatible with settled jurisprudence by the
CJEU on the fundamental freedoms.24 The CJEU would
most probably accept exit taxes and trailing taxes on
individuals if they would be adopted by a directive,
especially after being recommended by an international
organization such as the OECD.25

Furthermore, auditing whether declared residents are
effective residents is also necessary, and instead of intro-
ducing taxation of citizens, it is preferable to eliminate
non-dom regimes. Applying a Code of Conduct to personal
income tax would allow auditing Member States’ harmful
tax competition.

Finally, rules that prevent double non-taxation could
also be coordinated in a joint effort to prevent income
shifting. Some of these rules are already a component of a
number of tax treaties: the entitlement to benefits clauses
are an example. They allow source countries to tax if the
residence country does not tax an individual on the full
amount of income (a switch-over clause).26

Ana Paula Dourado,
Editor-in-Chief.
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